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THE  ROLE  OF  THE  SCHOOL  BOARD  ATTORNEY: 


SEPARATING  LEGAL  ISSUES  FROM  NONLEGAL  ONES 

by 
David  N.  Edwards,  Jr. 


[This  article  is  adapted  from  an  address  made 
before  the  School  Attorneys  Conference  held 
at  the  Institute  of  Government  on  February  8, 
1975.    The  author  is  Special  Assistant  to  the 
President  of  The  University  of  North  Caro- 
Una.] 


Anyone  who  works  in  the  world  of  educa- 
tion knows  that  legal  questions  from  the  educa- 
tion context  arise  in  amazing  variety  and  get 
presented  to  attorneys  ever  more  frequently. 
But  are  we  sure  that  the  questions  presented 
the  attorney  are  legal  questions- -that  is,  ques- 
tions of  law?    And  are  we  sure  that  what  the 
school  wants  in  the  attorney's  response  is 
the  analysis  and  reporting  of  the  legal  implica- 
tions of  a  given  problem?    In  short,  is  the 
school  attorney  really  employed  consistently, 
or  only,  as  a  legal  expert? 

The  first  clue  that  there  is  a  substan- 
tial basis  for  asking  these  questions  is  the 
appearance,  in  those  precipitate  phone  calls 
and  letters  of  inquiry  that  school  attorneys 
receive,  of  the  term  "should"    (or  its  equiva- 
lent)  mixed  in  with  "coulds"  and  "cans." 
Phrased  another  way,  an  attorney's  opinion 
of  an  action's  legal  propriety  may  be  solicited 
to  encompass  the  desirability  of  that  action 
without  reference  to  legal  parameters  . 

This  excerpt  from  a  letter  received  some 
time  ago  by  the  General  Administration  Office 
of  The  University  of  North  Carolina  from  one 
of  the  University  campuses  illustrates  the  point: 

We  are,  of  course,  aware  of  the  enclosed 
ruling  from  the  Attorney  General    ...    re 
garding  the  search  and  seizure  of  contra- 
band in  a  student's  dormitory  room. 
Our  question  ,  then  ,  is  how  could  we 
incorporate  the  Attorney  General's  ruling 
into  our  present  statement  of  the  Room 
Search  Policy  of  the  University    .    .    .? 
Our  staff  is  very  much  concerned  to 
protect  the  civil  rights  of  our  students 


especially  in  regard  to  undue  invasions 
of  their  privacy.    At  the  same  time  we 
are  also  concerned  to  prevent  an  infringe- 
ment upon  the  rights  of  students  who 
are  non  drug  users  by  those  who  are 
drug  users  whose  disregard  of  the  law 
places  others  in  jeopardy. 

1  would  appreciate  your  suggestions 
to  us  inasmuch  as  we  are  most  anxious 
to  develop  as  quickly  as  possible  a  policy 
for  dealing  with  this  situation . 

Although  the  writer  of  that  letter  had 
literally  asked  how  he  "could  incorporate  the 
Attorney  General's  ruling"  into  an  existing 
University  policy,  it  is  apparent  that  he  al- 
ready knew  the  gist  of  the  law  and  was  impli- 
citly asking  us  to  help  him  balance  in  an  ad- 
ministrative policy  the  conflict  between  law 
enforcement  and  campus  tranquility.    True, 
there  is  here  the  legal  dimension  of  defining 
respective  legal  rights  among  individuals, 
but  the  agony  imbedded  in  the  prose  of  this 
letter  and  the  implied  scope  of  requested  response 
came  from  concern  for  the  exercise  of  applying 
policy  and  the  anticipation  of  student  response 
if  a  policy  of  "undue  intrusions  of  their  privacy" 
were  promulgated. 


w< 


At  this  point,  a  school  attorney  may 
it  to  say  at  least  two  things: 


(1)  I  like  to  wrestle  with  these  philosoph- 
ical matters  of  policy.    They  make  challenging 
demands  on  my  intellect,  and  they  give  mean- 
ing to  my  career  as  an  attorney . 

(2)  Anyone  who  has  persevered  through 
the  three  years  of  law  school  has  learned, 

in  excruciating  moments  of  trying  to  recon- 
cile case  holdings,  that  the  courts  themselves 
often  talk  law  while  tacitly  reaching  a  policy 
conclusion  on  sociological  grounds  . 

My  responses  are:     "Yes"  and  "Yes." 
1  am  also  one  who  enjoys  going  beyond  the 
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legal  alternatives  to  the  "ought's."    I  too  wrestled 
with  the  irreconcilable  cases;   in  fact  I  took 
one  law  course  systematically  constructed 
to  present  that  one  point  of  jurisprudence  even 
though  the  course  was  ostensibly  on  the  sub- 
ject of  personal  property . 

I  might  also  add  that  inquiries  to  my 
office,  which  is  an  administrative  niche  in 
the  General  Administration  of  The  University, 
quite  properly  include  questions  of  policy  . 
For  that  reason  1  do  not  begrudge  the  drafter 
of  that  letter  the  inclusion  of  a  "hidden  agenda," 
nor  do  I  present  the  letter  as  an  example  of 
improper  communication .    I  do  offer  it  to  give 
reahty  to  my  assertion  that  what  a  school  at- 
torney is  asked  to  say  and  what  he  thinks  he 
is  expected  to  say  may  be  different  things . 
Or,  more  generally,  what  an  attorney  should 
be  asked  to  say  and  what  he  often  is  asked 
to  say  by  implied  or  expressed  meaning  may 
not  be  the  same. 

Why  should  this  matter?    If  he  is  a  product 
of  the  liberal  arts  tradition  of  education  or 
has  been  indoctrinated  to  the  policy-based 
theory  of  law  ,  he  has  cultivated  mental  re- 
sources that  properly  may  be  brought  to  bear 
on  an  inquiry  to  give  his  response  greater 
depth  and  reliability.    Why  should  he  arbitrarily 
limit  the  application  of  his  resources? 

If  the  attorney  makes  it  clear  to  the  school 
inquirer  that  the  legal  options  are  X,  Y,  and 
Z  but  the  choice  rests  upon  administrative 
factors  A,  B,  and  C,  and  he  personally  con- 
siders administrative  factor  C  to  be  the  most 
important  as  a  shaper  of  choice ,  he  may  have 
avoided  the  first  danger — that  the  school  will 
consider  some  nonlegal  choice  he  favors  to 
be  based  on  legal  considerations  . 

Does  it  matter  that  the  parties  under- 
stand the  distinctions?    Yes.'    Most  of  us  will 
seek  consensus  support  for  an  administrative 
action  taken  in  the  glass  bowl  of  controversy. 
Watergate  notwithstanding,  attorneys,  as  first- 
line  interpreters  of  the  law  ,  have  an  image 
of  authority  to  many  laymen.    If  a  difficult 
decision  must  be  reached  in  a  public  educa- 
tion context,  it  is  only  natural  that  an  attorney's 
opinion  be  relied  on  for  what  authority  it  may 
offer.    Reliance  on  that  opinion  as  a  profes- 
sional's view  of  the  law  is  a  proper  result; 
reliance  on  it  otherwise  may  implicate  the  attorney 
in  administrative  courses  he  need  not  bear 
responsibility  for,  and  such  extralegal  ut- 
terances from  him  as  school  attorney  may  give 
impetus  to  the  inquirer's  subsequent  actions 
that  his  remarks  should  not  properly  generate. 

If,  however,  the  first  danger — of  con- 
fusing legal  and  nonlegal  issues- -is  avoided, 
the  second  danger  of  overreaching  use  of  the 
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attorney's  opinion  can  be  made  less  likely. 
Maybe  it  can  be  avoided,  but  how  could  it 
manifest  itself  if  not  avoided?    Well,  with  re- 
spect to  the  educational  institution,  his  opinion 
on  a  matter  of  administrative  policy  (that  is, 
a  nonlegal  matter)  can  be  used  in  three  basic 
ways  before  the  general  public: 

(1)  It  can  be  used  as  another  educated 
input  to  an  administrative  decision  without 
being  identified  to  third  parties .    It  then  simply 
adds,  or  detracts,  according  to  its  merit. 

(2)  It  can  be  used,  prefaced  by  this 
comment:     "After  consulting  with  our  counsel, 
it  is  the  opinion  of  this  school  board  that    .    .    . 
etc."    The  clear  imphcation  is  that  something 
said  by  the  attorney — the  attorney,  mind  you — 
shaped  their  policy.    There  must  then  be  a 
legal  consideration  at  work  to  cause  this  re- 
sult, and  the  attorney  is  identified  with  the 
result,  even  though  he  had  simply  made  an 
intelligent  suggestion  that  did  not  implicate 
the  law  at  aU  .    Here  begins  the  encrusting 

of  his  suggestion  with  foreign  implications 
and  his  exposure  to  apparent  responsibilities 
for  which  he  had  not  considered  himself  employ- 
ed. 

(3)  Finally,  his  opinion  can  be  reported 
to  the  pubhc  with  the  words:     "Our  attorney 
advises  us  that  we  should    .    .     .    etc."    The 
attorney  certainly  did  so  advise,  but  he  had 
not  considered  his  professional  judgment  to 

be  exhibited  on  this  matter,  for  which  he  had 
already  offered  three  legally  proper  alternatives 
but  had  simply  suggested  a  preference,  for 
one  or  another  nonlegal  reason . 

If  the  attorney  had  been  intellectually 
honest  in  his  response  to  the  school  inquiry 
by  separating  the  issues  as  we  have  discussed, 
and  if  he  had  made  clear  to  the  school  official 
the  distinct  issues  presented--and  certainly  the 
school  official  may  not  have  already  perceived  the 
nature  of  the  issues  as  the  attorney  sees  them  — 
then  the  publication  of  the  school's  reason  for  ac- 
tion is  less  likely  to  implicate  the  attorney's 
judgment  in  areas  he  had  not  intended.     And 
if,  by  chance,  that  judgment  had  been  so  im- 
plicated, he  is  in  a  much  better  position  to 
define  its  original  application  to  the  matter 
at  hand.    If  he  has  taken  these  careful  steps 
of  problem  definition  ,  his  client  will  respect 
him  for  his  insight  and  self-discipline  in  using 
his  intellectual  skill,  and  he  and  his  client 
will  be  protected  from  overusing  what  he  does 
say. 

Let  me  refer  again  to  that  inquiry  about 
room  search  policy  .    I  do  not  really  believe 
that  the  policy  question  of  law  enforcement 
versus  campus  tranquility  was  "hidden"  in 
the  sense  of  being  subtly  planted;  I  believe 
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SCHOOL  LEGISLATION  FROM  THE 
975  NORTH  CAROLINA  GENERAL  ASSEMBLY 


by 

Anne  Dellinger 


The  General  Assembly's  determination  to 
trim  the  budget  proposal  of  every  state  agency 
was  one  reason  that  schools  did  not  fare  so  well 
in    1975   as  in  the  recent  past.    Another  factor  con- 
tributing to  the  budget  reductions  was  the  division 
between  Dr.  A.  Craig  Phillips,  the  Superintendent 
of  Public  Instruction  (elected),  and  Dr.  Dallas 
Herring,  Chairman  of  the  State  Board  of  Education 
(appointed  by  the  Governor)  .    Their  disagree- 
ment— which  was  variously  attributed  to  person- 
ality differences ,  to  political  differences ,  and  by 
the  principals  themselves  to  differences  over  edu- 
cational policy — sparked  the  controversy  surround- 
ing much  of  the  school  legislation  introduced  in 
1975.    Education  committees  in  both  houses,  and 
certainly  the  budget  committees,  gave  some  time 
to  reviewing  both  school  policy  and  the  relation- 
ship between  the  State  Board  and  the  Department 
of  Public  Instruction.    In  the  end,  however,  legis- 
lators decided  against  major  changes  in  the  nature 
of  the  top  education  positions  and  then,  after  stren- 
uous negotiation  in  the  last  few  days ,  made  much 
smaller  reductions  in  the  state  school  budget  than 
had  been  proposed  initially. 


APPROPRIATIONS 

The  1975  General  Assembly  set  aside  $805 
million  to  operate  public  schools  in  fiscal  1975-76 
and  $826  million  for  fiscal  1976-77   (compared  with 
$789  million  for  1974-75)  .    These  appropriations 
are  contained  in  Ch.   875   (S   45)   and  Ch.   941   (H 
741)  .    The  major  increases  in  school  expenditures 
over  the  biennium  will  be  accounted  for  by  the 
following: 

—Kindergartens.     $30  miUion  to  add  23,600  chil- 
dren to  the  program,  which  would  then  include 
approximately  70  per  cent  of  the  state's  five- 
year-olds  . 

— Exceptional  Children.  $18  million  for  special 
education  needs;  $1.4  million  for  transporting 
communications-handicapped  children . 

—Plant  Operation.     $2.4  million  for  electricity, 
water,  and  gas. 

—Occupational  Education.     $1  miUion  to  expand  the 
extended- day  program. 

--Reading.    $2.8  milHon  for  special  programs. 

— Supplies .    $3.4  million  to  increase  the  per-pupil 
aUotment  from  $8  to  $9  in  1975-76  and  to  $10  in 
1976-77. 

More  interesting  than  the  appropriations, 
however,  is  what  was  not  appropriated.    By  far 


the  biggest  saving  came  from  rejecting  a  proposed 
5  per  cent  pay  raise  each  year  of  the  biennium  for 
teachers  and  other  state  employees.     (However, 
automatic  increases  for  these  groups  amount  to 
nearly  5  per  cent  annually,  and  the  budget  also 
contains  a  statement  that  reconsideration  of  the 
5  per  cent  raise  will  be  the  first  priority  of  the 
1976  session.)    Though  affecting  a  great  deal  less 
money  and  fewer  people  than  the  salary  issue, 
cuts  in  the  staff  and  operating  expenses  for  the  De- 
partment of  Public  Instruction  may  have  been  more 
controversial.    On  the  whole,  the  House  favored 
large  decreases  in  the  Department's  allocation, 
while  the  Senate  favored  smaller  cuts  or  continua- 
tion of  funding  at  the  present  level .    Disagreement 
on  school  budget  items  deadlocked  the  budget  con- 
ference committee  during  the  week  before  adjourn- 
ment.   These  were  the  main  points  of  the  final 
compromise: 

— The  House,  which  had  proposed  to  elimi- 
nate or  drastically  reduce  the  Department's  re- 
search, development,  and  assessment  programs, 
acceded  to  the  Senate's  proposal  for  smaller  cuts. 
In  return,  the  conference  committee  voted  to  fund 
a  special  study  commission  to  consider  whether 
the  Department's  assessing  its  own  programs  and 
policies  is  appropriate.    House  members  have  ex- 
pressed the  opinion  that  this  function  is  better 
performed  by  an  independent  agency. 

— The  House  had  proposed  removing  13  of 
the  18  people  employed  by  the  Department  in  pub- 
lic affairs  and  personnel  relations,  while  the  Sen- 
ate favored  no  reduction .     The  compromise  reduces 
that  staff  to  14  in  1975-76  and  10  in  1976-77. 

— A  $90,000  Senate-proposed  reduction  in 
the  Governor's  School  budget  was  restored. 

— Both  House  and  Senate  agreed  to  end  state 
support  for  the  Advancement  School.  (It  is  hoped 
that  private  support  can  be  found . ) 

— Allocations  for  teacher  in-service  training 
(kindergarten  and  occupational  education  teachers 
and  others)  were  reduced  but  not  nearly  so  much 
as  the  House  had  suggested. 

—$6.6  miUion  in  House  cuts  in  instructional 
and  support  personnel  were  restored . 


STATE  BOARD  /  DEPARTMENT 
OF  PUBLIC  INSTRUCTION 

Of  the  many  bills  introduced  to  change  the 
selection  method  or  operation  of  the  State  Board  of 
Education  or  the  Superintendent  of  Public  Instruc- 
tion, only  one  was  ratified  (Ch.   699,  H  872)  .    The 
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act  amends  G.S.  115-10,  -11,  -14,  and  -17  to 
strengthen  the  authority  of  the  State  Board  by 
allowing  it  to  seek  recommendations  on  curriculum 
through  pubhc  hearings  and  independent  study 
commissions  and  to  adopt  a  curriculum  based  on 
those  sources  rather  than,  as  now,  solely  on  the 
recommendations  of  the  Superintendent.    The 
Board  is  also  given  the  power  to  approve  and  to 
dismiss  for  cause  all  administrative  and  super- 
visory personnel  on  the  staffs  of  the  Superintend- 
ent,  the  Controller,  and  the  Director  of  Community 
Colleges.    The  bill  changes  the  internal  workings 
of  the  Board  in  these  ways:     (1)    The  Superintend- 
ent is  no  longer  an  ex  officio  member  of  each  com- 
mittee created  by  the  Board .     (2)    The  chairman's 
choice  of  committee  members  must  be  approved  by 
a  majority  of  the  Board .     (3)     The  Board  is  in- 
structed to  adopt  rules  and  regulations   (to  be 
suspended  by  a  two-thirds  vote)  for  electing  of- 
ficers of  the  Board,  including  fixing  a  date  for  the 
first  election  and  setting  the  length  of  the  terms. 

Ch.  888  (S  533)  ,  which  authorizes  the  revi- 
sion and  recodification  of  G.S.  Ch.   115,  may  ulti- 
mately produce  even  greater  changes  in  the  ad- 
ministration of  schools.    The  act  creates  a  15-mem- 
ber  commission  composed  of  six  legislators,  three 
each  appointed  by  the  Speaker  and  the  Lieutenant 
Governor;  five  members  appointed  by  the  State 
Board   (a  teacher,  a  superintendent,  a  school  board 
member,  a  county  commissioner,  and  an  at-large 
member) ;   and  four  by  the  Superintendent  of  Pubhc 
Instruction   (a  principal,  a  school  board  member, 
a  county  commissioner,  and  an  at-large  member)  . 
An  appropriation  of  $50,000  was  made  to  fund  the 
study  commission,  which  is  to  submit  its  recom- 
mendations to  the  State  Board  by  December  1976. 
The  State  Board  has  until  March   15,  1977,  to  pre- 
sent its  proposed  revision  to  the  General  Assembly. 

Ch.  975  (S  28)  adds  anew  subsection  (19) 
to  G.S.  115-11  authorizing  the  State  Board  to 
purchase  hability  insurance  to  protect  board  mem- 
bers against  damage  actions  brought  against  them 
as  a  result  of  their  official  duties  .     The  possibihty 
of  such  action  is  seen  as  a  more  serious  threat 
since  the  recent  Supreme  Court  decision  in  Wood 
V.  Strickland,  95  S.Ct.  992   (1975)  . 

Ch.   731   (S  850)   amends  G.S.   115-166,  the 
compulsory-attendance  statute,  to  delete  the  au- 
thority of  superintendents  to  approve  private 
schools  operating  in  their  jurisdictions.     From  now 
on,  that  power  is  to  be  exercised  only  by  the  State 
Board  of  Education . 


SCHOOL  PROGRAM 

The  last  session  of  the  General  Assembly, 
reacting  in  part  to  an  action  filed  in  federal  court 
by  the  North  Carolina  Association  for  Retarded 
Citizens ,  made  a  dramatic  commitment  to  provide 


an  appropriate  public  school  education  for  all 
children,  no  matter  how  handicapped.     That  com- 
mitment, codified  as  G.S.   115-1.1,  was  amended 
during  the  1975  session   (Ch.   563,  S  67).    The 
amendments  require  the  Departments  of  Public 
Instruction  and  Human  Resources  to  cooperate  in 
several  ways:      (1)   They  are  to  take  an  annual 
census  of  children  with  special  needs.     (2)  They 
are  to  develop  a  plan  for  a  statewide  early  child- 
hood development  program.     The  plan  is  to  be 
submitted  to  the  Commission  on  Children  with 
Special  Needs  by  February  2,   1976.     (3)   They 
are  to  develop  a  program  for  meeting  the  educa- 
tional and  "human  service"  requirements  of  chil- 
dren with  special  needs  and  to  submit  the  program 
plan  to  the  General  Assembly  and  the  Commission 
by  February  2,   1977.    The  Departments  may  re- 
quire the  cooperation  of  local  school  units,  via 
their  superintendents,  in  taking  the  census  and 
developing  the  program. 

The  Commission  on  Children  with  Special 
Needs  created  by  the  1973  General  Assembly  is- 
sued a  report  in  February  1975  recommending 
among  other  things  that  the  state,  whenever  pos- 
sible, integrate  children  with  special  needs  into 
regular  classrooms.     To  further  that  end,  the  Com- 
mission sponsored  legislation  (Ch.  678,  H  188)  to 
repeal  the  sections  of  G.S.  Ch.   115  authorizing 
special  programs  for  the  handicapped  or  talented  . 
The  sections  repealed  are  G.S.   115-165,  -166   (last 
sentence),   -175.1,  -200,  -296  through  -315,  and 
-315.16  through  -315.22. 

The  "free  enterprise"  bill,  Ch.   65   (S  126)  , 
probably  generated  more  publicity  than  any  other 
biU  early  in  the  session.    It  amends  G.S.  115-37, 
Subjects  taught  in  pubhc  schools ,  to  make  instruc- 
tion in  the  free-enterprise  system  a  required  part 
of  the  high  school  curriculum.     Since  the  bill  does 
not  require  that  a  separate  course  or  any  particu- 
lar amount  of  time  within  a  course  be  devoted  to 
the  subject,  it  should  require  little  change  in  cur- 
rent programs.    Support  for  and  opposition  to  the 
bill  centered  on  such  principles  as  the  use  of  the 
schools  to  promote  political  philosophies  and  the 
advisability  of  the  General  Assembly's  setting 
curriculum  requirements   (though  not  in  its  power 
to  do  so)  .    The  bill  passed  easily  in  the  Senate 
but  was  strongly  opposed  in  the  House.    Finally, 
a  floor  amendment  defining  the  subject  as  "the 
free  enterprise  system    .    .    .its  history,  theory, 
foundation,  and  the  manner  in  which  it  is  actually 
practiced"  enabled  the  bill  to  gather  sufficient 
support  for  ratification . 

Another  bill  concerned  with  school  program, 
Ch.  384  (S  285) ,  rewrites  G.S.  115-51  to  require 
every  administrative  unit  to  provide  food  services 
"to  the  extent  practical,"  including  participation 
in  the  national  school  lunch  program.    The  bill's 
sponsor  accepted  the  quoted  phrase  as  an  amend- 
ment when  it  was  stated  that  food  service  could 
not  (as  a  practical  matter)  be  provided  in  the  Ocra- 
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coke  Island  school .     Since  at  present  only  two 
North  Carolina  schools  do  not  participate  in  the 
federal  lunch  program,  it  appears  that  the  bill's 
major  purpoase  was  to  protect  that  program  against 
the  possibility  that  Congress  might  in  the  future 
(as  has  been  discussed  in  this  session  of  Congress) 
appropriate  a  lump  sum  to  the  states  for  all  nutri- 
tion programs.    In  that  event,  the  school  lunch  pro- 
gram might  have  found  its  funds  endangered  by 
competing  claims. 

FinaUy,  Ch.  965   (H  999)  adds  a  new  Article 
25B  to  G.S.  Ch.   115  requiring  every  school  admin- 
istrative unit  to  hire  at  least  one  half-time  librarian 
as  of  July  1,   1976,  and  appropriates  $911,657  in 
1976-77  for  that  purpose. 


The  most  significant  and  complex  education 
legislation  enacted  this  session  was  the  School 
Budget  and  Fiscal  Control  Act  (Ch.  437,  H  47)  , 
which  replaces  current  G.S.   115-78  through  -100. 
After  nearly  two  years  of  consultation  and  com- 
promise among  the  groups  affected,  the  bill  came 
to  the  House  Finance  Committee  in  January  sup- 
ported by  the  official  organizations  of  superintend- 
ents ,  county  commissioners ,  and  school  boards 
I        and  by  the  Controller  of  the  State  Board  of  Educa- 
tion and  the  Local  Government  Commission,  among 
others  .    After  careful  examination  in  both  houses 
but  little  opposition,  it  was  ratified  in  May  with  an 
effective  date  of  July   1,   1976,  for  most  of  its  parts. 

These  are  its  most  important  provisions: 

Budgeting.    Each  school  unit  must  adopt 
and  operate  from  a  balanced  budget.    Proposed 
budgets  submitted  to  local  taxing  authorities  must 
show  revenue  anticipated  from  all  sources,  even 
though  the  board  of  county  commissioners  allocates 
only  the  local  revenue  portion  of  the  budget .    A 
new  budget  format  to  be  developed  by  the  Control- 
ler and  the  Local  Government  Commission  will  be 
used  in  every  administrative  unit.    Once  the  bud- 
get is  approved,  the  school  board  may  transfer 
funds  from  one  budget  category  to  another  in  the 
local  current  expense  budget  without  approval 
from  the  commissioners,  so  long  as  the  amount 
transferred  is  not  more  than  10  per  cent  of  the 
amount  of  either  category.    A  deviation  from  the 
capital  outlay  budget,  however,  does  require  the 
commissioners'  approval. 

Fiscal  Control .     The  act  relieves  the  county 
finance  officer  of  the  responsibility  for  supervising 
school  finances  and  entrusts  them  to  a  new  official, 
the  school  finance  officer,  to  be  appointed  by  the 
superintendent.     (The  superintendent  and  county 
)       administrators  may  agree  to  designate  the  county 
finance  officer  as  the  school  finance  officer . )    He 


is  to  follow  accounting  procedures  called  for  by 
the  State  Board  and  the  Local  Government  Commis- 
sion that  will  usually  include  encumbrance  ac- 
counting, preauditing  of  all  disbursements  except 
payroll  checks  and  state  warrants,  preparation  of 
financial  statements  requested  by  county  of  school 
officials ,  and  the  investment  of  temporarily  idle 
funds. 

The  bill's  supporters  claim  as  its  greatest 
advantages  that  it  will  establish  statewide  uniform 
procedures  for  budget  preparation  and  fiscal  con- 
trol and  will  clarify  the  relationship  between 
boards  of  county  commissioners  and  boards  of  edu- 
cation.   Uniformity  and  standardization  of  school 
finance  are  desirable  for  several  reasons:     to  pro- 
vide tighter  control  over  funds ,  to  reduce  duplica- 
tions of  effort  by  school  and  county  management, 
to  permit  comparison  of  the  finances  of  different 
school  administrative  \inits,  and  to  provide  more 
financial  information  about  the  local  school  system 
to  the  pubhc  and  the  commissioners  .    In  addition , 
the  act  defines  certain  areas  of  authority  among 
local  officials  that  are  vague  under  the  present 
G.S  .  115;   by  doing  so,  it  may  well  reduce  the 
tension  that  frequently  arises  between  county  and 
school  administrators . 

A  second  bill  (Ch.  724,  S  490)  attempts  to 
amend  the  section   [now  G.S.   115-77,  becoming 
G.S.   115-88  (b)  after  July  1,   1976]  setting  out  the 
procedure  for  resolving  disputes  when  that  tension 
has  reached  the  level  of  formal  protest  by  the 
school  board  that  the  amount  appropriated  by  the 
commissioners  is  not  sufficient  to  operate  the 
schools.    The  bill  allows  the  clerk  of  superior 
court  ten  days  (rather  than  five)  to  arbitrate  the 
dispute,  permits  him  to  subpoena  board  members 
and  the  records  of  either  board,  and  allows  him 
on  his  own  motion  to  transfer  an  unarbitrable  dis- 
pute to  the  superior  court.    The  first  two  changes 
are  also  made  by  the  School  Budget  Act ,  but  the 
last  is  not.    Since  the  School  Budget  Act  repeals 
all  conflicting  statutes  in  effect  on  July   1,   1976, 
the  referral  initiative  of  the  clerk  presumably 
lapses  on  that  date. 


TRANSPORTATION 

Five  transportation  bills  were  ratified  that 
deal  with  the  purchase  of  buses  or  bus  service, 
trespasses  on  buses,  and  hability  for  injury  in 
school  bus  accidents. 

Ch.  382  (S  240)  amends  G.S.  115-190  to 
eliminate  the  reqmrement  that  school  buses  hired 
by  boards  of  education  from  private  contractors 
must  meet  the  statutory  standards  of  G.S  .   115- 
181(d)  .    Instead,  buses  and  other  smaller  vehicles 
provided  under  contract  are  to  conform  to  regula- 
tions set  by  the  State  Board . 
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Ch.   150  (H  154)  adds  a  paragraph  to  G.S. 
115-53  that  authorizes  the  purchase  of  activity 
buses  with  local  capital  outlay  funds  and  inspection 
and  maintenance  of  these  buses  in  the  same  garage 
used  for  regular  buses  (with  reimbursement  to 
the  state  for  these  services)  .    The  State  Board 
will  recommend  replacement  on  the  basis  of  peri- 
odic inspections,  but  the  final  decision  on  replace- 
ment of  activity  buses  belongs  to  the  local  board. 

Ch.  191  (H  210)  effective  August  1,  1975, 
makes  wiUfully  damaging  a  school  bus  a  misde- 
meanor punishable  by  a  $500  fine,  two-year  im- 
prisonment, or  both  and  trespass  on  a  bus  in  defi- 
ance of  the  driver  or  principal  punishable  by  a 
$100  fine,  30  days'  imprisonment,  or  both  (G.S. 
14-132.2)  .  The  statute  excepts  children  under 
twelve  and  "authorized  professional  school  per- 
sonnel." 

Ch.  589  (S  737)  adds  to  the  coverage  of  the 
Torts  Claims  Act  (G.S.  143-300.1)  injuries  caused 
by  mechanical  or  other  defects  in  the  bus  resulting 
from  the  negligence  of  maintenance  personnel. 

Ch.  916  (H  627)  amends  the  same  statute  to 
give  the  Attorney  General   (formerly,  the  local 
board  and  State  Board)  the  responsibility  for  pay- 
ing damages  awarded  by  the  Industrial  Commission 
for  school  bus  injuries  and  appropriates  $590,000 
for  each  year  of  the  biennium  for  that  purpose . 
The  bill  also  includes  school  bus  drivers  among 
those  state  employees  whom  the  Attorney  General 
may  defend  in  civil  actions  brought  against  them 
(see  Article  31AofG.S.  Ch.  143,  Defense  of  State 
Employees)  . 


SCHOOL  BOARDS 

In  April  the  Fourth  Circuit  Court  of  Appeals 
invalidated  a  local  act  of  Robeson  County  that  per- 
mitted residents  of  city  school  administrative  units 
to  vote  for  county  school  board  members   [Locklear 

V.  N.C.  Board  of  Elections.  __F.Supp.  (E.D. 

N.C.  ,  April  23,   19  75)]  .  The  Court  of  Appeals'  opin 
ion  remanding  the  case  to  the  federal  district  coiart 
suggested  that  relief  be  withheld  to  give  the  Gener- 
al Assembly  an  opportunity  to  eliminate  the  uncon- 
stitutional elements  of  such  election  laws  (more 
than  30  counties  have  acts  similar  to  Robeson's)  . 
The  legislature  responded  to  the  opinion  by  rati- 
fying Ch.  855  (H1176),  which  amends  G.S.  115- 
18  to  provide  that  members  of  elected  school  boards 
must  live  within  the  administrative  unit   (effective 
July  1,   1977)  and  are  to  be  elected  only  by  the 
voters  of  the  \init — except  that  when  a  county  board 
appoints  a  city  board,  city  voters  are  felt  to  have 
sufficient  legal  interest  in  the  county  board  to  be 
able  to  vote  for  its  members.     Board  members  in 
office  on  the  effective  dates  of  the  bill's  provisions 
may  serve  out  their  terms. 


Other  bills  also  affected  local  school  boards. 

Ch.   569   (S  447)  rewrites  G.S.   115-29  to 
allow  boards  of  commissioners  to  determine  the  al- 
lowances and  compensation  of  school  board  mem- 
bers.    The  purpose  of  the  act   (which  retains  pres- 
ent salary  levels)   was  to  reduce  the  amount  of  local 
legislation  before  the  General  Assembly  in  the 
future. 

Ch.  264  (H  489)  amends  G.S.  115-126  to 
allow  the  school  board,  with  a  vote  of  two-thirds 
of  its  members  and  the  approval  of  the  commis- 
sioners,  to  rent  out  school  property  for  up  to  ten 
years   (now  one  year  only)  .    The  proceeds  of  the 
lease  must  be  used  to  reduce  bonded  indebted- 
ness or  for  capital  outlay. 

Ch.  455  (H  935)  amends  G.S.   160A-274(c) 
by  specifying  that  boards  of  education  may  rent 
real  property  not  needed  for  school  purposes  to 
other  governmental  units  for  $1  a  year.     [The 
authority  for  this  action  already  exists  under  G.S. 
160A-274(b)  .] 


EMPLOYEE  WELFARE 

Although  the  bills  of  greatest  concern  to 
public  school  teachers  were  not  ratified  (see  the 
section  on  bills  that  failed,  below)  ,  the  General 
Assembly  did  try  to  make  life  easier  for  school 
employees  in  several  ways. 

Ch.  72  (H  30)  changes  the  health  certificate 
statute  (G.S.  115-143)  to  reqmre  a  medical  exam- 
ination  (including  chest  x-rays)  and  doctor's 
certification  of  mental  and  physical  abihty  only 
for  new  employees.     Thereafter,  a  teacher  need 
submit  only  an  annual  physician's  certificate  of 
freedom  from  communicable  tuberculosis  and, 
after  absence  of  more  than  40  successive  school 
days  due  to  communicable  disease,  a  certification 
of  recovery  from  any  communicable  disease. 

Ch.  834  (H  1184)  and  Ch.  383  (S  251),  read 
together  as  amendments  to  G.S.  115-157,  allow 
superintendents,  principals,  supervisors,  and 
others  employed  on  an  annual  basis  to  accumulate 
up  to  15  days'  leave  time  to  be  taken  within  the 
first  60  days  of  the  next  fiscal  year. 

Ch.  608  (H  918)  amends  G.S.  115-157  to  let 
teachers  choose ,  on  or  before  the  first  day  of  the 
school  year,  whether  they  wish  to  be  paid  in  10 
or  12  monthly  installments. 

Ch.  634  (H  498)  and  Ch.  457  (H  1125)  amend 
G.S.  Ch.  135  to  increase  benefits  under  the  Teach- 
ers' and  State  Employees'  Retirement  System. 

Two  other  bills  reflecting  the  legislature's 
monetary  concerns  adversely  affect  teachers: 
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Ch.   750   (H  958)   amends  G.S.   116-174  to 
increase  from  4  per  cent  to  6  per  cent  the  rate  of 
interest  on  scholarship  loans  for  undergraduates 
who  are  prospective  teachers  or  public  school 
teachers  taking  further  undergraduate  course- 
work. 

Ch.   226   (S  570)  ,  which  aroused  some  news- 
paper commentary  and  public  interest  when  it  was 
introduced,  amends  G.S.  96-13  to  insure  that 
teachers  are  not  eligible  for  unemployment  bene- 
fits during  vacation  periods.     (A  special  appro- 
priations bill  passed  by  Congress  in  June  is  to 
the  same  effect,  so  that  North  Carolina  teachers 
under  continuing  contract  would  have  remained 
ineligible  even  if  the  General  Assembly  had  not 
acted.) 


TEACHER  CERTIFICATION 

North  Carolina  is  now  the  only  state  that 
uses  the  National  Teachers'  Examination  as  a  re- 
quirement for  certification;   other  states  have  either 
voluntarily  discontinued  the  test  or  been  forced 
to  do  so  by  legal  challenges  similar  to  one  now 
being  litigated  here.    As  a  result  of  this  situation, 
the  General  Assembly  enacted  two  bills  dealing 
with  certification.     Ch.   781   (S  699)   directs  the 
State  Board  of  Education  to  solicit  proposals  from 
institutions  that  want  to  contract  with  the  state  to 
develop  a  new  teachers'  examination.    The  Board 
is  to  submit  the  proposals   (after  review  by  the 
Department  of  Administration)  and  cost  estimates 
to  the  1976  session. 

Ch.   686   (S  701)   adds  new  language  to  G.S. 
115-153  that  provides  for  issuance  of  a  two-year 
probationary  certificate  to  candidates  who  do  not 
make  the  required  score   (now  950)  on  the  NTE 
but  meet  all  other  standards.     A  holder  of  the  pro- 
bationary certificate  is  to  be  evaluated  "regularly 
and  systematically"  during  the  two-year  period, 
at  the  end  of  which  the  State  Board  is  to  determine 
whether  he  has  demonstrated  sufficient  academic 
competence  to  merit  a  regular  certificate.     (Compe- 
tence is  to  be  judged  on  knowledge  of  subject 
matter  and  the  principles  of  teaching.) 

A  third  bill,  Ch.  731  (S  850)  ,  further  liber- 
alizes certification  rules  by  amending  G.S.   115-152 
and  G.S.   115-155  to  allow  the  employment  of  teach- 
ers and  others  who  are  qualified  for  certification 
although  not  actually  certified . 


LOCAL  LEGISLATION 

Some  45  local  acts  involving  schools  were 
ratified.  The  Wilkes  County  and  North  Wilkes- 
boro  systems  merged,  and  legislation  was  passed 


(Ch.  717,  H  1119)  that  would  facifitate  merger  of 
Raleigh  and  Wake  County  schools  if  merger  is 
agreed  to  by  the  school  boards  and  the  board  of 
commissioners.    In  addition,  five  counties  con- 
verted their  method  of  electing  the  school  board 
from  nonpartisan  to  partisan  (Alleghany,  Craven, 
Harnett,  Transylvania,  Union)  . 


MISCELLANEOUS 

Ch.   465   (H  797)  adds  a  new  G.S.   115-133.3 
to  open  school  and  other  public  buildings  for  the 
precinct  meetings  and  county  and  district  conven- 
tions of  political  parties  .    Users  may  be  charged 
only  custodial  and  utility  fees,  but  the  use  is  sub- 
ject to  school  board  regulation  and  may  be  denied 
when  school  is  in  session  or  when  the  use  would 
interfere  with  normal  school  activities . 

Ch.  624  (H  809)  requires  the  permanent 
retention  of  a  student  record  for  every  child  en- 
rolled in  the  public  school  (not  just  graduates) 
and  specifies  that  the  record  must  contain  at  least 
identification  data  and  information  on  the  student's 
attendance,  grades,  and  promotion . 


BILLS  THAT  FAILED 

Several  proposals  to  alter  the  selection  of 
the  State  Board  or  the  Superintendent  of  Public 
Instruction  were  defeated.    H  1230,  H  1231,  S  907, 
and  S  908  would  have  made  the  Superintendent 
an  appointee  of  the  State  Board,  while  H  1229  and 
H  1232  would  have  created  an  eleven-member 
elected  Board   (one  from  each  congressional  dis- 
trict) .    H  1235  proposed  to  combine  the  functions 
of  both  in  the  office  of  Commissioner  of  Education . 

A  second  group  of  unsuccessful  measures 
worth  mentioning  are  those  dealing  with  various 
aspects  of  teacher  welfare.    S  706,  a  governmental 
employee  collective-bargaining  bill;  H  1065,  bar- 
gaining for  teachers  only;   and  S  879,  a  "meet  and 
confer"  bill,  were  soundly  beaten,  though  none 
involved  a  right  to  strike  or  was  as  strong  gener- 
ally as  proposed  federal  legislation.    Other  bills 
apparently  failed  not  because  legislators  were 
opposed  on  principle  but  because  they  felt  the 
state  co\ild  not  afford  the  expense.    Most  important, 
no  appropriation  for  salary  increase  was  approved, 
nor  was  H  570,  which  provided  an  additional  cost- 
of-living  raise.     H  564  and  H  928,  to  increase  the 
number  of  sick-leave  days,  and  H  614  and  H  701, 
to  allow  accumulation  of  annual  leave,  were  de- 
feated.   H  929,  providing  for  a  thirty-minute  duty- 
free lunch  period  for  all  school  employees ,  also 
failed.     H  651  and  S  489,  which  would  have 
strengthened  the  class-size  law  enacted  in  1973, 
were  still  in  committee  at  the  end  of  the  session. 
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RECENT  COURT  DECISIONS 


Corporal  Punishment:    New  Legal  Requirements 

on  School  Personnel.    Baker  v.  Owen,  ^F. 

Supp.  (M.D.N.C.    1975)^ 


Facts:     Russell  Carl  Baker,  a  sixth-grade 
student  in  the  Guilford  County  public  schools,  re- 
ceived two  licks  with  a  paddle  from  his  teacher  for 
violating  an  announced  rule  against  throwing  kick- 
balls  except  during  designated  play  periods.    The 
paddling  was  done  in  the  presence  of  another 
teacher  despite  the  fact  that  the  boy's  mother  had 
previously  informed  school  officials  of  her  objec- 
tion to  corporal  punishment  in  disciplining  her 


Russell  and  his  mother  sued  the  teacher, 
the  principal,  the  superintendent,  and  the  State 
Attorney  General,  claiming  that  North  Carolina 
General  Statute  115-146   (which  authorizes  school 
officials  to  "use  reasonable  force  in  the  exercise 
of  lawful  authority  to  restrain  or  correct  pupils 
and  maintain  order")  is  unconstitutional  insofar 
as  it  allows  corporal  punishment  over  parental 
objection  because  it  violates  the  parent's  right 
to  determine  disciplinary  measures  for  his  child. 
Russell  also  claimed  that  the  statute  allowed  cor- 
poral punishment  without  providing  procedural 
safeguards  and  that  the  paddling  he  received 
amounted  to  cruel  and  unusual  punishment. 

Decision:    The  three-judge  federal  district 
court  rejected  the  plaintiffs'  contentions.    The 
court  disagreed  with  the  mother's  claim  to  a  fun- 
damental right  as  a  parent  to  decide  the  methods  of 
punishment  for  her  child:     Since  the  right  is  not 
fundamental,  the  state  need  only  show  a  legitimate 
and  substantial  state  interest  in  using  corporal 
punishment  to  justify  that  use.    The  court  con- 
cluded that  the  state's  legitimate  and  substantial 
interest  in  maintaining  order  and  discipline  in  the 
public  schools  outweighed  the  parent's  right  to 
determine  disciplinary  measures.    It  found  that: 

So  long  as  the  force  used  is  reasonable- - 
and  that  is  all  that  the  statute  here  allows 
—  school  officials  are  free  to  employ  cor- 
poral punishment  for  disciplinary  purposes 
until  in  the  exercise  of  their  own  profes- 
sional judgment,  or  in  response  to  con- 
certed pressure  from  opposing  parents, 
they  decide  that  its  harm  outweighs  its 
utility . 

The  statute  was  thus  held  to  be  constitutional  on 
its  face. 


The  plaintiffs  also  claimed  that  the  statute 
allowed  corporal  punishment  without  due  process . 
The  court  found  that  public  school  children  have 
an  interest,  protected  by  the  concept  of  liberty,  in 
avoiding  punishment,  including  corporal  punish- 
ment.   The  court  noted  that  G.S  .  115-146  gave 
students  a  reasonable  expectation  of  freedom  from 
excessive  or  pointless  corporal  punishment  by  re- 
quiring the  punishment  to  be  reasonable  and  only 
for  specific  purposes.    It  found,  however,  that  the 
statute  fails  to  provide  procedural  safeguards  to 
insure  that  the  authorized  punishment  would  not 
be  administered  arbitrarily  or  with  unreasonable 
force .    The  court  therefore  addressed  the  question 
of  what  procedural  safeguards  are  constitutionally 
required.    It  outlined  the  following  minimum  pro- 
cedures that  must  be  followed  before  corporal 
punishment  is  used. 


Except  for  those  acts  of  misconduct  that  are 
so  antisocial  or  disruptive  in  nature  as  to 
shock  the  conscience,  corporal  punishment 
may  never  be  used  unless  the  student  was 
informed  beforehand  that  specific  misbeha- 
vior would  result  in  its  use.  Also,  subject 
to  the  same  exception ,  corporal  punishment 
should  never  be  employed  as  a  first  line  of 
punishment. 

Corporal  punishment  must  be  administered 
by  a  teacher  or  principal  in  the  presence  of 
another  teacher  or  official,  who  must  be  told 
in  the  student's  presence  the  reason  for  the 
punishment  before  the  punishment  is  admin- 
istered.   The  student  need  not  be  afforded 
a  formal  opportunity  to  present  his  side  to 
the  second  official.     (The  second  official's 
presence  is  required  by  the  court  to  allow 
the  student  to  protest  an  egregiously  arbi- 
trary or  contrived  application  of  punish- 
ment. ) 

An  official  who  has  administered  corporal 
punishment  must  provide  the  child's  parents, 
upon  request,  a  written  explanation  of  his 
reasons  and  the  name  of  the  second  official 
who  was  present. 


The  third  major  issue  concerned  the  paddling 
given  the  child.    Was  it  so  harsh  and  excessive  that 
it  constituted  cruel  and  unusual  punishment  in  vio- 
lation of  the  Eighth  Amendment?    The  court  ruled 
that  in  the  absence  of  evidence  of  any  lasting  dis- 
comfort or  disability  from  the  paddling,  the  record 
did  not  reveal  the  kind  of  beating  that  could  consti- 
tute cruel  and  unusual  punishment. 
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School  Board  Elections:    Unconstitutional  for  City 
School  Residents  to  Vote  for  County  School  Board 
Members.    Locklear  v.   North  Carolina  State 
Board  of  Elections,  No.  74-1856,  4th  Circuit, 
decided  April  23,  1975. 


Facts:    Plaintiffs,  voters  of  Robeson  County 
who  reside  within  the  jurisdiction  of  the  Robeson 
County  Board  of  Education,  appealed  from  a  deci- 
sion of  the  U.S  .  District  Court  for  the  Eastern 
District  of  North  Carolina  that  upheld  the  present 
method  of  electing  members  of  that  board.     (See 
School  Law   Bull.  ,  Oct.    1974,  for  summary.) 
Robeson  County  contains  six  school  districts:     five 
city  districts  and  one  surrounding  county  district. 
Pursuant  to  local  legislation,  only  citizens  who  re- 
side in  each  city  district  vote  for  that  district's 
school  board,  but  the  eleven-member  county  board 
is  elected  in  the  following  manner:     seven  members 
by  the  voters  of  all  six  districts,  and  four  members 
by  only  the  voters  in  the  county  jurisdiction.    Each 
of  the  six  districts  functions  independently,  exer- 
cising similar  powers,  except  that  the  county  board 
at  the  request  of  the  city  boards  supervises  a  trans- 
portation system,  an  educational  resource  center, 
and  projects  for  special  students  that  serve  all 
students  in  the  districts . 


Decision:     The  decision  below  was  reversed 
and  remanded.    Judge  Winter,  writing  for  the 
Fourth  Circuit,  held  that  the  participation  of  city 
voters  in  selecting  the  county  board  results  in  a 
dilution  of  the  voting  power  of  county  residents 
that  can  be  justified  only  by  a  compelling  state 
interest.     Finding  no  compelling  interest,  the 
court  held  that  county  voters  are  denied  the  equal 
protection  of  the  laws.    The  court  found  the  elec- 
tion statute  unconstitutionally  overinclusive  for 
two  reasons.    First,  the  alleged  purpose  of  giving 
city  voters  a  "voice  in  the  management  of  joint 
functions"  could  be  served  by  other  means,  such 
as  a  contractual  agreement  to  rights  of  supervision 
or  by  shifting  the  joint  functions  to  one  or  more  of 
the  city  districts.    Second,  the  present  method 
provides  no  way  to  limit  the  effect  of  the  city 
voters'  participation  to  those  matters  in  which  the 
city  and  county  have  mutual  interests;   by  permit- 
ting city  residents  to  vote  for  the  county  board , 
the  statute  inevitably  allows  city  voters  to  exer- 
cise control  in  areas  that  affect  county  students 
alone . 

The  court's  decision  was  in  the  form  of  a 
declaratory  judgment,  remanding  the  case  to  the 
district  court  for  relief.    The  court  noted  that  such 
relief  might  well  be  withheld,  awaiting  the  propo- 
sal of  a  new,  constitutional  state  law  on  the  sub- 
ject before  the  next  election  . 


Prohibition  on  Collective  Bargaining  Contracts: 
Constitutionality  of  N.C.  G.S.  95-98.    Winston- 
Salem/Forsyth  County   Unit  of  the  N.C. 
Association  of  Educators  v.  PhiUips,  381  F. 
Supp.  644  (M.D.N.C.  1974) 


Facts:     A  North  Carolina  statute,  G.S  .    95- 
98,  provides  that  contracts  between  state  and  local 
governmental  units  and  labor  organizations  of 
public  employees  are  illegal,  void,  and  against 
the  state's  public  policy.    The  Winston-Salem/ 
Forsyth  unit  of  the  North  Carolina  Association  of 
Educators  (NEA  state  affiliate)   and  a  teacher  from 
that  unit  sued  the  county  school  board,  the  county 
commissioners   (who  are  the  local  tax-levying 
authority  for  the  schools)  ,  and  the  State  Super- 
intendent seeking  to  have  the  statute  declared 
unconstitutional  on  the  grounds  that  it  violated 
their  First  Amendment  rights  of  association  and 
their  Fourteenth  Amendment  rights  of  equal 
protection  and  due  process . 

The  action  apparently  was  prompted  by  the 
county  commissioners'  termination  of  a  salary  sup- 
plement plan  that  was  supported  from  the  property 
tax.     The  plaintiffs  claimed  that  although  no  one 
person  or  group  could  be  blamed  for  the  discon- 
tinuance of  the  salary  supplement,  the  discovery 
of  the  statute  by  the  school  and  county  officials 
was  a  major  factor  in  terminating  the  salary  sup- 
plement.    Plaintiffs  alleged  that  the  statute  is  un- 
constitutional because  it  has  a  detrimental  effect 
on  their  ability  to  organize  by  invalidating  any 
contract  obtained  by  their  association,  thereby 
causing  individual  teachers  to  become  disenchanted 
with  their  organization. 


Decision:    The  three-judge  federal  district 
court  stated  unequivocally  that  the  constitutional 
guarantee  of  freedom  of  association  does  not  compel 
a  government  to  talk  to  or  contract  with  a  labor 
organization.    Although  the  teachers'  association 
alleged  that  the  statute's  prohibition  of  contracts 
reduced  its  effectiveness  in  bargaining  with  school 
officials  and  resulted  in  a  drop  in  its  membership, 
the  court  found  no  direct  interference  with  the 
group's  right  of  association  and  advocacy.    The 
court  pointed  out  that  the  First  Amendment's  pro- 
tection of  freedom  of  speech  and  association  does 
not  guarantee  that  an  organization's  advocacy  will 
be  effective.    It  then  quoted  with  approval  Atkins 
V.  City  of  Charlotte.  296  F.  Supp.   1068  (W.D. 
N.C.   1969)  ,  a  three- judge  decision  in  which  the 
constitutionality  of  this  part  of  G.S  .  95-98  had 
been  upheld  five  years  earlier:     "The  right  to  a 
collective  bargaining  agreement,  so  firmly  en- 
trenched in  American  labor  management  relations, 
rests  upon  national  legislation  and  not  upon  the 
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federal  Constitution.    The  State  is  within  the 
powers  reserved  to  it  to  refuse  to  enter  into  such 
agreements  and  so  to  declare  by  statute." 

The  court  also  observed  that  the  policy  deci- 
sion on  whether  to  permit  public  employees  to  en- 
gage in  collective  bargaining  with  the  government 
involves  a  far  greater  interest  than  the  "mere  right 
to  association."    The  court  agreed  with  Professor 
Clyde  Summers  of  the  Yale  Law  School ,  who 
characterized  collective  bargaining  by  public  em- 
ployees as  part  of  the  political  decision-making 
process,  and  it  concluded  that  such  collective 
bargaining  "cannot  be  fairly  compared  to  collective 
bargaining  in  the  private  sector." 

In  upholding  the  constitutionality  of  the  stat- 
ute, the  court  concluded  that  the  decision  on  how 
to  accommodate  public  employees  in  the  govern- 
mental decision-making  process  is  a  legislative 
problem:     That  problem  has  been  resolved  by  the 
North  Carolina  General  Assembly  "by  voiding 
contracts  between  the  state  and  public  employee 


labor  organizations,"  and  that  statute  violates  no 
constitutional  rights. 

The  court  offered  no  guidelines  for  deter- 
mining when  government  conduct  materially 
restricts  a  group's  ability  to  organize.    Another 
decision  handed  down  at  the  same  time  by  the 
federal  district  court  for  the  western  district. 
Local   660,    International   Association  of  Fire- 
fighters V .  City  of  Charlotte,  381  F.  Supp .  500 
(W.D.N.C.   19  74)  ,  provides  instruction  on  this 
point.    That  court  found  that  the  city's  refusal 
to  withhold  moneys  from  city  firemen's  paychecks 
for  the  benefit  of  their  union  while  withholding 
sums  for  the  benefit  of  other  organizations 
"substantially  hinders"  the  firemen  from  associ- 
ating together  for  certain  purposes.    The  defend- 
ant in  this  case,  the  city  of  Charlotte,  cited 
G.S.  95-98  as  prohibiting  it  from  granting  the 
union's  request  to  have  money  withheld,  but  the 
court  found  that  the  statute  was  not  applicable 
since  no  contracts  between  the  parties  were 
contemplated. 
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Continued  from 


it  was  hidden  because  it  was  subliminal  to 
the  inquirer.    He  perceived  the  issue  as  purely 
legal  because  the  true  legal  elements  had  com- 
bined in  his  mind  with  the  struggle  to  resolve 
a  difficult  administrative  question.    It  would, 
thus,  probably  help  the  institutional  official, 
though  he  or  she  might  complain  of  the  law- 
yer's conservatism,  to  segregate  the  issues 
between  legal  and  nonlegal  problems.    Even 
if  the  whole  problem,  for  example,  of  room 
search  policy  does  not  neatly  dissect  itself 
along  this  line  of  issue  classification,  the 
effort  to  make  such  a  classification  will  help 
the  institutional  official  (and  the  attorney) 
understand  the  latitude  of  choice  alongside 
the  straight  and  narrow  paths  of  legal  pro- 
priety.   When  this  exercise  is  undertaken, 
aside  from  seeking  to  avoid  the  dangers  noted 
earlier,  we  then  also  have  the  lawyer's  proper 


response  to  one  of  my  administrative  colleagues 
who  says  two  things  about  attorneys: 

(1)  "Lawyers  should  deal  only  with 
legal  problems." 

(2)  "We  didn't  have  any  legal  problems 
until  we  got  lawyers  ." 

My  responses  are:     first,  lawyers  who  use 
the  classification  process  just  considered, 
unless  invited  to  do  otherwise,  will  consciously 
seek  to  deal  only  with  legal  problems;   second, 
not  only  were  there  legal  problems  in  educa- 
tion before  attorneys  were  employed,  but  also 
there  are  problems  that  laymen  now  define 
as  "legal"  that  need  not  be  presented  to  a  school 
attorney . 

Simply  put,  let's  all  be  sensitive  to  exactly 
what  we  are  about. 
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[  ]         North  Carolina  Constitutional  and  Statutory  Provisions  with  Respect 
to  Higher  Education  (1975),  pp.   187 
by  Robert  E.  Phay   (75.12) $3.50 

BACK  ISSUES  OF  THE  SCHOOL  LAW  BULLETIN   (subscription  is  $4.00  per  year) 

[  ]         "The  1973  Yearbook  of  School  Law:     A  Survey  of  Recent  School  Law  Decisions" 

(Vol.  V,  No.    1),  January  1974 $1.00 

[  ]         "School  Board  Manual  of  Policy  and  Law:    A  Procedure  for  Codifying  Local 
Board  Policies  and  Regulations  and  Collecting  School   Law" 
(Vol.  V,  No.   2),  April  1973      $1.00 

[  ]         "School  Legislation  from  the  1974  General  Assembly" 

(Vol.  V,  No.   3),  July  1974 $1.00 

[  ]         "Searches  of  Students  and  the  Fourth  Amendment" 

(Vol.  VI,  No.    1)  ,  January  1975 $1.00 

[  ]         "Student  Distribution  of  Nonschool-Sponsored  Literature" 

(Vol.  VI,   No.   2),  April  1975 $1.00 

[  ]         "The  Role  of  the  School  Board  Attorney"  and 
"1975  North  Carolina  School  Legislation" 
(Vol.  VI,  No.  3),  July  1975      $1.00 


CHECK  PUBLICATIONS  DESIRED  in  adjacent  box  and  mail  order  form  to: 

Institute  of  Government,  Box  990,  Chapel  Hill,N.C.     27514 

North  Carolina  residents  please  add  3%  sales  tax 
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